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NEGLIGENCE ,
Legal Malpractice — Associate
Attorney
An associate at a law firm may not de-
fend against a legal malpractice action by
claiming that she was not in privity of
contract with the client, whose legal con-

tract was with the firm.
Va.Cir.Ct., VLW 004-8-050 ............. p.12

ContRact
Home Construction —
Reconveyance From Builder

A builder breached his contract to build a
house for plaintiff couple on the lot they
had conveyed to him in a contract that re-
quired the builder to reconvey the prop-
erty to plaintiffs after construction of the
new home; although plaintiffs informed
the builder the husband had lost his job
and the couple shortly thereafter moved
to Utah, they did not repudiate the con-
tract, and the.builder should not have
~ proceeded to make significant changes
. to the house pian and then sell it to an-
other coupie.

ReaL ESTare

Taking — Housing Authority
Where  city-council-approved = maps
showed, over a 24-year period, defen-
dant redevelopment authority’s plans to

Va.Cir.Ct,, VLW 004—8 052 .......... p.12
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o Lawyer
Fee Award for

Support Hike

Stalemate in the Assembly
Leaves 2 Open Judgeships

Circuit Seats in Hampton, Alexandria Unfilled

BY DEBORAH ELKINS

BY MATTHEW PHiLIPS °

.Even though a wife won an increase in
spousal support after a final divorce de-
cree, she could not collect her attorney’s
fees for that effort, a Fairfax Circuit judge

. has ruled.
After increasing the wife’s support:

award by $300 per month, the trial judge
also ordered the husband to pay $18,000 of
her attorney’s fees, according to Fairfax
lawyer Michael K. Murphy, who repre-
sented the husband.

But the judge took another look at the
case and changed his mind.

The wording of the couple’s property set-
tlement agreement prompted the judge to
grant the husband’s motion to reconsider
and set aside the fee award.

The partiet’ PSA, signed and filed before
entry of the final decree, allowed fees for
the wife’s costs in filing the bill of com-
plaint and in the event of a breach of the
PSA.

But the agreement was silent as to
whether the wife would get fees for her
successful bid for a support increase after
the decree was entered.

In the face of that silence, the judge said

_that Virginia Code § 20-109(C) eontrolled

and prevented the judge from awarding
any kind of relief that was inconsistent
with the parties’ contract.

The decision may surprise some family
law attorneys, who count on invoking a
court’s general equity power in order to re-
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A stalemate in the 2004 General As-
sembly has left circuit judgeships in
Hampton and Alexandria unfilled.

The seats remained vacant when the
legislature closed its regular businéss on
March 13 and turned to the budget im-
passe. A three-day extension for budget

negotiations was fruitless, prompting Gov.-

Mark R. Warner to call for a special ses-
sion devoted to budget matters. ‘
As a result of the lack of legislative ac-
tion, Warner will have the opportunity to
fill the judgeships. His appointees would
serve until the 2005 Geneéral Assembly

“convenes next January, and they would

face reelection at.that time.
Intra-party squabbles

Both vacancies stem from a dispute be-
tween the Senate and House Republican
caucuses. At issue was whether legislators
should stick to the traditional practice of
relying upon the recommendations of local
legislators concerning judicial appoint-
ments.

The Senate sought to re-elect Hampton
Circuit Judge William C. Andrews III to
the 8th Circuit judgeship he has held for

- the-Jast eight years, while House Republi-

cans sided with local legislator Del.
Thomas D. Gear, R-Hampton, who does
not support Andrews and instead nomi-
nated Sherrie Capotosto, an assistant U.S.
attorney in Norfolk.

_ But for the Alexandria judgeship, the
House leadership sought to ignore local

GOV. MARK R. WARNER
Will have opportunity

legislators — all Democrats. That seat has
been open since the retirement last
summer of Judge Alfred D. Swersky.

While the Senate was set to elect Juve-
nile and Domestic Relations Judge Nolan
B. Dawkins, who had the support of
Alexandria legislators and the local bar
association, the House majority pressed
for the selection of Alexandria lawyer
Timothy J. Battle.

After it became clear towards the end of
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(Cont'd from page 1)

quest attorney’s fees for a post-decree mo-

tion, according to Murphy. .
The new case is Rutledge v. Rutledge

(VLW 004-8-065). The opinion was written

- by Judge Marcus D. Williams.

Parties’ PSA

- The couple entered into a Property Set-
tlement Agreement (PSA) in March 1999,
according to Williams’ letter opinion. The
court entered a final divorce decree incor-
porating that PSA in July 1999.

In July 2003, the wife filed a motion to
modify spousal support based on a mate-
rial change in the circumstances. After a

January 2004 hearing, the trial judge.

ruled that the wife was entitled to an in-
crease in spousal support. The judge also
awarded the wife her attorney’s fees.

In response, the husband filed a motion
to reconsider, arguing that the wife was
not eligible to receive fees under Virginia
Code § 20-109(C) because the parties’ PSA
did not specifically provide for fees atten-
dant to a request for support modification.

According to the parties’ PSA, attorney’s

“fees could be awarded only in two specific

instances: The husband was to pay the
wife $3,000 for fees that arose from her

- filing of the bill of complaint for divorce,

and either side could get a fee award in

the event of a breach of the parties’ PSA.
But the wife did not seek an increase in

spousal support'as a result of any “breach”

of the PSA, the court observed. And al-
though the PSA itself allowed a modifica-
tion of support, it did “not provide for an
award of attorney’s fees associated with
such modification,” Williams wrote.

The wife argued that the court’s in-
herent equitable power allowed the Jjudge
to. award fees in support modification
cases filed pursuant to subsection (A) of
Code § 20-109.

Pursuant to Code § 20-109(C), the judge
said, “if a contract signed by the party to
whom such relief might otherwise be
awarded is filed before entry of a final de-
cree, the Court may not enter a decree or
order directing the payment of support
and maintenance for the spouse, suit

money, or counsel fees or establishing or .
lationships,” said CVRJ coordinator Dave-

imposing any other condition or consider-
ation, monetary or nonmonetary except in.
accordance with that contract.”

The statute “specifically prohibits the
Court from awarding counsel fees, except
in accordance with the parties’ contract,”
Williams concluded. ,

In the 19th Circuit, at least, “parties
had better be sure of what they put into

ftheir] separation agreement with respect -

to whether or not either of them may be
able to receive their counsel fees associ--
ated with any post-divorce petition to
modify spousal support because unless the
PSA language allows for such an award —
and it rarely does currently — Code § 20-
109(C) will bar such an award,” Murphy
said. :

Fairfax lawyer Jennifer E. Mandell, who
represented the wife, could not be reached

for comment,.

Probation

(Cont’d from page 6)

Led by Texas, states recently have been

paring back the number of imprisoned
technical violators before prison growth
becomes unmanageable. ,

“There’s a lot of innovation either
under way or in development across the
country,” Travis said. “It’s really because
of the fiscal crisis states are facing. The

bottom line is, it’s reallx really difficult to-

pay for prisons.” - S '
A study last year in California found
that two-thirds of that state’s parolees

end nn hanlr in awicaw Aol

ditional drug treatment.

Illinois wants to develop halfway
houses where people on parole and pro-
bation can go instead of prison, and legis- -
lation in Washington state would cap at .

60 days the prison time a parolee could

get on a technical violation. A New Jersey -

panel has recommended a similar move.

The Virginia study is part of the Crim-

" inal Sentencing Commission’s 2003 An-
nual Report and is the first time since the -
. state abolished parole that the commis-

sion has closely analyzed violations by
people on probation.or who have been re-
leased from prison.

The full text of the Criminal Sen- .
tencing Commission. report is available

faced in the Newport News-based Daily
Press and most recently during interviews
with the House and Senate Courts of Jus-
tice committees.

Specifically, legislaéors took issue ovér4

an appeal by a former local football coach
whose blood-alcchol content was .16. By
his own account, Andrews overturned the
defendant’s DUI conviction based on evi-

can be summed up in two words: Tom
Gear.” . ) )
Speculation that Warner will appoint

.Andrews to a one-year interim term ap-

pears less certain than his apparent sup-
port for Dawkins. Even so, it remains
likely that should Andrews receive the
governor’s appointment, he would face op-
position to his reelection again next year.

Restorative

(Cont’d from page 1)
‘Re-framing crime
“A crime is a violation of people and re-

Saunier. “We think this program has real
value ... We see [crime] as a tear in the
fabric of community and it’s our obliga-
tion to mend that tear”

Saunier first learned about the
“healing” concept of restorative justice in
detail while attending graduate courses
in Conflict Transformation at Eastern
Mennonite University in Harrisonburg,
where he was taught by the widely re-

garded “godfather” of restorative justice .

philosophy, Professor Howard Zehr, au-
thor of the seminal book, Changing
Lenses.

“One thing I like about it is that the
victims have a sense of being paid back
directly,” added Saunier. “By organizing
conferences between the offender, the
victim, and other family members, we re-

- frame the issue ... It's much harder for a
' first time, juvénile offender to face their

: . L - victim directly than it is for them to
detention, electronic’_,x.rionitor"ing and ad- ’

simply pay a fine to a clerk and maybe

feel as if it they are fighting ‘The System’ -
" or ‘The Man.”

Saunier mentioned a recent example of
some kids who tried to pass off a fake $20
bill at a local mall. After both parties vol-
untarily accepted the terms of the confer-
ence, the boys were required to work off

" their punishment with mall security

guards. Afterwards, their records re-

“mained clean of any crime.

Mirroring mediation

The largest of Virginia’s programs.is-

based in Prince William County, Saunier

said. While still under the radar, so to
speak, the restorative justice movement
in Virginia was inspired by the success of
ADR programs of the late 1980s. Those
involved believe restorative justice is not
a “fly-by-night” phenomenon, that the ef-
fects are tangible and supported by sta-
tistics. :

When ADR concepts were first applied
to criminal offenses, the concept of “ther-
apeutic justice” was born, the idea being
to find and fix underlying causes of crime
pertaining to the defendant. Virginia’s
successful drug courts are a good ex-
ample.

This soon gave rise to the restorative

justice movement, which brings the
victim into the equation. The movement
has now attracted the interest of many
attorneys and specialists once involved in
mediation.

In Fauquier County, home of another
large restorative justice program, a recent
two-year old study showed a 5 percent re-
cidivism rate for juveniles who went
through the restorative justice program,
compared to a county rate of 45 percent
and a national rate of around 80 percent
for juveniles who did not experience a

‘similar program, according to Lawrie

Parker, executive director of the Piedmont
Dispute Resolution Center in Warrenton.

While leaders of a coalition called the
Restorative Justice Association of Vir-
ginia hope to eventually see legislation on
the books concerning restorative justice,
they are still working out the parameéters,

_as some existing programs expand into

handling adult cases.
Leaders of the RJAV coalition are pre-

cept of restorative justice to tl;e, Supreme
Court’s Judicial- Council this Monday,
March 22. :

. senting their findings concerning the con- .



